COVINGTON & BURLING LLP

ra
-
SEP 3 2008
1201 PENNSYLVANLIA AVENUE NW  WASHIMGTON MICHAEL L ROSENTHAL d N \’F
WASHINGTON DC 20004 2401 NEW YOPK TEL 202 662 3448 H i' i 1 ;
TEL 202 662 6000 SAN FRANCISCO FAX 202 778 Sadn \gh, 13l 4= N
FAX 202 682 83251 LONDON MROSENTHALG COV_ 208
WWW COV COM BRUSSELS

September 3, 2008 2 A 350 5

BY HAND

oimeE ERED dings
Honorablc Annc K Quinlan
Acting Secretary SEP - 3 2008
Surface Transportation Board partot
395 E Strect, SW public Record

Washington, DC 20423-00001

Re  Docket No 42105, Dairyvland Power Cooperative v Umion Pacific Railroad
Company

Dcar Secretary Quinlan

Enclosed for filing 1s an onginal and ten copies of Union Pacific’s Reply to
Dairyland’s Procedural Motions

An additional paper copy of this filing 1s also enclosed Please return a date-
stamped copy 10 our messenger

Thank you for your attention to this matter
Sincerely,
Michael L Rosenthal
Enclosure

¢¢ Counsel for Dairyland
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UNION PACIFIC’S REPLY TO DAIRYLAND’S PROCEDURAL MOTIONS

Union Pacific Railroad Company ("UP™) urges the Board to deny the procedural
motions filed late last Friday by Dairyland Power Cooperative (“Dairvland™) There is no necd
to depart Irom the procedural schedule established by the Board's decision served July 29, 2008,
and 1t would be unfair for the Board to require UP to reply to Dairvland’s motion to compel 1n
the timeframc proposed by Dairyland — particularly if the Board grants Dairyland’s motion to
amend the procedural schedule

As Dairyland acknowledges 1n 1ts motion, this case 1s procecding 1n accordance
with the Board’s scheduling order Dairyland recommenced discovery on August 5; UP served
written responses on August 19, as requested by Dairyland, and Dairyland scrved a motion to
compel ten days later, on August 29 The Board’s rules allow UP twenty days to reply 1o the
motion to compel, and Dairyland offers no basis for departing from those rules or the existing
procedural schedule The Board certainly understood the timeframes involved 1n the discovery

process when 1t 1ssued 11s scheduling order.



Darryland incorrectly suggests that its motion to amend the proccdural schedule 1s
justificd because “UP has objected to all of Dairyland’s requested discovery ™ (Motionat 2) UP
raised certain objections to cach of Dairyland’s requests because each was objectionable, and UP
was required to object to prescrve 1ts legal nghts However, UP agreed to produce information
that 1s responsive to the requests to the extent they were not objectionable  Now, Dairyland has
moved to compel UP to produce additional information that rt believes 1t 1s entitled to obtain
This i1s how discovery normally proceeds — there 1s no basis for amending the procedural
schedule

Unfortunately, Dairyland’s motion to amend the proccdural schedule appears to
be just the first step in a campaign to delay these proceedings Dairyland fails to mention that it
served an additional round of discovery on August 21 These new discovery requests will likely
spur another round of disputes and new requests for delay. In its new requests, Dairyland 1s now
sccking extensive information about fuel surcharges it has never paid —: e , it 1s now asking for
“all analyscs underlying UP’s devclopment of its redesigned fucl surcharge implemented on
March 21, 2007 applicable to the transportation of non-Circular 111 coal ™ Moreover, as
Dairyland reveals 1n its motion 1o compel, 1t 1s coniemplating depositions of UP witnesses
(Motion 1o Compel at 16 ) UP undcrstands that a party may scrve new discovery up until the
very last day allowed for discovery in the procedural schedule, however, a party should not be
allowed to use 1ts own eleventh-hour discovery requests as a basis for extending the schedule

Finally, the Board should not requirc UP to reply to Dairyland’s motion to compel
on an expedited basis Dairyland offers no basis for departing from the Board’s procedural rules
Dairyland filed a mineteen page motion, and UP will need time to respond Moreover, Dairyland

did not provide UP with a copy of erther of 11s motions unti] after 5 30 on Friday, August 29 ~



Just before the Labor Day weekend. (See attached email from Peter Pfohi to Michael Rosenthal )
Because Dairvland served 1ts motions at the end of the day nght before a three-day weckend,
Dairyland’s request that UP be required to reply within ten days would actually allow UP only
four full business days to reply to both motions That 1s not a rcasonable amount of time

As demonstrated by this reply to Dairyland’s motion to amend the procedural
schedule. UP has no interest in delay UP will reply to Dairyland’s motion to compel as quickly
as possiblec  However, there 1s no basis for the Board to reducc the amount of time UP 1s allowed
under the Board’s general rules of procedure and the scheduling order in this case

Respectfully submutted,

2%

J MICHATL HEMMER LINDA J MORGAN
[LAWRENCE E WZOREK MICHAEL L ROSENTHAL
TONYA W CONLEY CHARLES H P. VANCE

Union Pacific Railroad Company Covington & Burling LLP

1400 Douglas Street 1201 Pennsylvania Avenue, N W
Omaha, Nebraska 68179 Washinglon, D C 20004
Telephone (402) 544-3897 I'elephone. (202) 662-6000
Facsimile (402) 501-0129 Facsimile. (202) 662-6291

Attorneys for Umion Pacific Railroad Company

September 3, 2008



CERTIFICATE OF SERVICE
I, Michael L Rosenthal, certify that on this 3rd day of Septcmber, 2008, I caused
a copy of Union Pacific’s Reply to Dairyland’s Procedural Motions to be scrved on counscl for

Dairyland by email and first class mail

7

" Michael L Rosenthal




Rosenthal, Michael

From: Peter Pfohl [pap@sloverandloftus com)

Sent: Friday, August 29, 2008 5 37 PM

To: Rosenthal, Michael

Subject: RE Docket No 42105, Darryland v UP

Attachments: Motion to Compel Discovery PDF, Motion to Amend PDF

Motion to Compel Motion to
Discovery PDF  \mend PDF (130 KB
Mike, Please find attached the filings. A hand delivery (w/ Lhe

Mot To Compel alLlLachments) has also been made at your offices Pate.

————— Original Message-----

From. Peter Pfohl

Sent- Fraiday, August 29, 2008 5:10 PM

To 'Rosenthal, Michael'

Subject RE Docket No 42105, Dairyland v UP

Mike We're 1n the midst of filing (both documents) I'll send you a pdf shortly Pete

————— Original Message—-----

From. Rosenthal, Michael [mailto'mrosenthal@cov.con]
Sent Fraday, August 29, 2008 4.45 PM

To: Pe.er Pfohl

Subjec: Re Docket No 42:i05, Dairryland v. UP

Jate,

Yes, L'm cul all week Have yoa filed yet? Could yo: send me a paf or word versior of the
£1l-ngs®

Mike

————— Criz-na. Message --—---

[ronr  Pecer Pfozl <papdsloverandloftus.com>
1n Rosenlhal, Mocnael

Sent: Fr. Aug 29 24 16 25 2006

Sustect Dectet No 42105, Darrylana v U?

Mike Toaay, Dairy.ard 1s Ziling a mot-on to ccmpel discovery We will ha»a-aeliveri+—g
you a copy

Also, Dairyland 1s p_anning on filing a motion to amend the proceaural scredule znd to set
a due date for UP's response to the motior to compel In particular, this moticn will asrn
that tre UP be required to respond to the motion to compel w_thin 10 days, and will as«
that tre Sept 12, 2008 end of discovery dzste under the procedural scnrodule be el:minatec
{1t will suggest that the Board perm:zt the parties to propose a new end of discovery date
following the Board's ruling on the motion to compel) I know Lhal you planncd on being
out today, and this 1s somewnral late notice, but if you are in (or are checking emails},
the purpose of this email 1s to ask whether UP consents or does not object to the motion
to amend described herein

Regards,
Poteo

Peter A Pfohl
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The infcrma_icn contained in this e-mail may co—tair preoprietary inforration whicr 1s
confide~tia_ ana provileged This e-rail and any attachmsnt 1s intended solaly for tne usec
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1N error,



